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Steven Sorensen
Nevada Bar No: 15472
Clark County Education Association
4230 McLeod Drive
Las Vegas, NV 89121

Attorney for Complainant

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

CLARK COUNTY EDUCATION ASSOCIATION,

Complainant,

vs.

CLARK COUNTY SCHOOL DISTRICT,

Respondent, and

EDUCATION SUPPORT EMPLOYEES 
ASSOCIATION

Intervenor.

Case No.: 2023-009

MOTION FOR SANCTIONS

by and through their counsel, 

Steve Sorensen, and respectfully submits this Motion for Sanctions against Respondent the Clark County School 

District.

I. INTRODUCTION

us

legally served subpoena, did not exist. In striking contradiction to this claim, CCEA has subsequently obtained one 

of these allegedly non-exist

This act of non-disclosure by CCSD not only undermined the integrity of the Government Employee-

position in 

the matter. Given the absence of a formal discovery process in EMRB proceedings, compliance with subpoenas 

holds heightened importance. Therefore, CCEA respectfully requests that the EMRB impose appropriate sanctions, 
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specifically an adverse inference or a rebuttable presumption against CCSD for this deliberate and misleading non-

compliance.

As the hearing has already concluded, an adverse inference or a rebuttable presumption 

messages would have shown direct bargaining between CCSD and Teamsters 14 over conditions of employment for 

Unit 2 employees in a separate agreement 

actions and to underscores the essential role of truthfulness and full disclosure in the unique procedural context of 

the EMRB.

II. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

On September 28, 2023, at the request of CCEA, the EMRB issued a subpoena duces tecum to Jara ordering 

him to appear at the October 17, 2023 hearing and to produce the following documents to CCEA by October 10, 

th

Teamsters Local 14 including Fred Horvath, Johnny Ortega, Mark Peter, Grant Davis, Eymhy 

Gateley, Travis Nelson, Jay Randazzo, Jason Gateley, Carolina Ospina, Debra Ledon, Christi 

Springer, and Val Thomason from Superintendent Jesus Jara and from January 1, 2023 to the 

(see Exhibit 1)

CCEA served CCSD with the September 28th Subpoena on October 2, 2023. On October 9, 2023 CCSD Senior 

stating that the records sought were within the custody and control of CCSD and not Jara himself. (see 

Exhibit 2)

from/to Superintendent Jesus Jara. To the extent you are reading the request to include personal 

text messages from Dr. Jara from his personal cell phone, the request is still objectionable as 

overbroad and not relevant to CCEA's (see 

Exhibit 3)

On October 10, 2023 the EMRB subsequently issued another subpoena duces tecum at the request of CCEA for 

the same information from the September 28 Subpoena, but addressed to the Custodian of Records or Person Most 
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Knowledgeable th Exhibit 4) CCEA served CCSD with the October 

10th Subpoena on October 10, 2023.

On October 16, 2023 CCSD sent documents which they claimed to be responsive to the October 10th

Subpoena. These documents consisted of a few emails, but no text messages. (see Exhibit 5)

At the EMRB hearing for the present matter held on October 17, 2023, CCEA made a motion to compel records 

alleging that Jara would have text messages which were responsive to the subpoenas on his personal phone because 

he often uses his personal phone for CCSD business. After some discussion between Sorensen, Herrera, and the 

members of the EMRB panel hearing regarding the motion

evant or related to Teamsters or this 

During testimony the following exchange occurred on questioning of Jara by CCEA

:

Sorensen: Do you ever communicate with Mr. Horvath via text?

Jara: Occasionally, yeah.

Sorensen: Does it concern any related to working conditions of -- of support staff members?

Jara: I think they're mostly personal.

Sorensen: But some?

Jara: I -- I -- to the best of my knowledge, I think this, you know, mostly personal or let's have a

conversation, but (see Transcripts page 103)

Before resting CCEA renewed its motion to compel. The EMRB ruled that the motion was denied on the 

grounds that it was not relevant based on the complaint. (see Transcripts page 169)

On October 25, 2023 CCEA received a response from a public records request made to CCSD on August 28, 

2023 . CCSD had delayed producing these records twice, the final time putting production after 

the EMRB hearing. Overall the FOIA Response showed a good deal of communication between Horvath and 

Executive Officers of CCSD, including Chief Financial Officer Jason 

n

Goudie, Horvath, and Jara. with a message from Horvath on August 12, 2023 to both Goudie and Jara which stated 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4

Exhibit 6 pages 12-13)

supporting the addition $$ for medical and the 2nd Exhibit 6 page 11)

specifying that same information from Jara which was contained in the September 28th Subpoena and the October 10 

Exhibit 7)

III. LEGAL AUTHORITY

NAC 288.279(1): The Chair, or the Vice Chair in the absence of the Chair, may issue a subpoena on behalf of 

the Board pursuant to NRS 288.120 upon the request of a party to the case or a person who has a pending motion to 

intervene.

NRS 288.120(1): For the purpose of hearing and deciding appeals or complaints, the Board may issue 

subpoenas requiring the attendance of witnesses before it, together with all books, memoranda, papers and other 

documents relative to the matters under investigation, administer oaths and take testimony thereunder.

NAC 288.373 Imposition of sanctions.

1. The Board may impose sanctions against a party who fails: (a) To comply with an order of the Board; (b)

Without good cause, to appear at the time and place set for hearing by the Board; or (c) To comply with any applicable

provisions of this chapter or chapter 288 of NRS.

2. The sanctions that may be imposed pursuant to subsection 1 include, without limitation: (a) Striking a pleading

of a party; and (b) .

NAC 288.322(1): In conducting any investigation, inquiry or hearing, the Board and the presiding officer are 

not bound by the technical rules of evidence, and no informality in any proceeding or in the manner of taking 

testimony will invalidate any order or decision of the Board or the presiding officer. The rules of evidence of courts 

of the State will be generally followed but may be relaxed at the discretion of the Board or the presiding officer 

when deviation from the technical rules of evidence will aid in ascertaining the facts.

NRS 47.250 Disputable presumptions. All other presumptions are disputable. The following are of that kind:



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

5

suppressed

In Bass-Davis v. Davis, 122 Nev. Adv. Op. 39 (2006) the Court concluded

Additionally in Bass-Davis the Court cited Turner v. Hudson Transit Lines, Inc., 724 F. Supp. 242 (S.D.N.Y. 

1989) stating that

documents if that is necessary to further the remedial purpose of the inference

The Court in Bass-Davis goes on to state when presented with a spoliation allegation, the threshold question 

should be whether the alleged spoliator was under any obligation to preserve the missing or destroyed evidence

Under the Local Government Records Retention Schedules1

not duplicated elsewhere that contain executive level correspondence (emails, social media, letters, memos, etc

documenting the entities functions, pattern of action, policies and achievements. Correspondence may pertain to but 

is not limited to budgeting and financial, decisions, official positions, planning, directing, policy and rulemaking, 

prominent; celebrated and/or noteworthy achievements, formal announcements are to be 

retained permanently.

work related and deals with the day-to-day office administration and activities. Examples may include but are not 

limited to internal correspondence, external correspondence from various individuals, companies, and organizations 

are to be retained for one year.

are to be retained for 6 fiscal years 

after the contract is renewed, amended, expired, or for the duration contained in the contract, whichever is longer.

NRS 386.010(2):

NRS 239.005(5):

subdivision of this State; (b) An institution, board, commission, bureau, council, department, division, authority or 

1 https://nsla.nv.gov/ld.php?content_id=60238524 (pages 9 and 302)
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other unit of government of this State, including without limitation, an agency of the Executive Department, or of a 

political subdivision of this State

NRS 239.001(4): The use of private entities in the provision of public services must not deprive members of the 

A party has a duty to preserve evidence "which it knows or reasonably should know is relevant," Bass-Davis,

122 Nev. at 450 n.19, 134 P.3d at 108 n.19, to litigation that is pending or reasonably foreseeable, Micron Tech.,

Inc. v. Rambus Inc., 645 F.3d 1311, 1328 (Fed. Cir. 2011) at 1320

IV. LEGAL ARGUMENT

A. oncompliance with an order of the EMRB.

NAC 288.373(1) permits the EMRB to impose sanctions on a party who fails to comply with an order of the 

EMRB. The first question that must be addressed is, was there an order by the EMRB that CCSD produce text 

messages between Jara and Horvath? The answer to this question is unambiguously yes. The EMRB issued two 

(September 28th Subpoena and October 

10th Subpoena respectively), both of which ordered the production of all communications to, from or copied to Jara 

including Teamsters Local 14 with Fred Horvath specifically named. (see Exhibits 1 and Exhibit 4) Both of these 

subpoenas were properly served on CCSD. These facts are not disputable.

Under the subpoena powers granted to the EMRB under NRS 288.120(1), the order for production of 

communications contained within the subpoenas were a legal and valid order of the EMRB.  

The second question to be answered under NAC 288.373(1) as to whether sanctions are permissible is whether 

the party failed to comply with an order of the EMRB. The answer, once again, is unambiguously yes.

Neither CCSD nor Jara produced any text communications to, from, or copied to Jara with Teamsters 14 and 

told the EMRB directly that these messages did not exist. (see Transcripts page 14) Just one week later, in response 

to a public records request which had been made two months earlier, CCSD produced a text communication 

between Jara, Goudie, and Horvath, that was both responsive to the subpoenas and relevant to the present case.

Clearly there was an order issued by the EMRB that CCSD and Jara produce these text communications and 

clearly this order was not complied with. Sanctions are therefore permissible and appropriate under NAC 288.373.

B. CCSD willfully failed to produce the text messages giving rise to a disputable presumption.
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Having established above that sanctions are permissible

it must now be determined what sanctions, if any, would be appropriate. Because the EMRB generally follows the 

rules of evidence for the courts (NRS 288.322(1)), it is appropriate to look to the rules of evidence for appropriate 

remedies and sanctions. 

In Bass-Davis v. Davis, 122 Nev. Adv. Op. 39 (2006)

question before the EMRB is whether the conduct of CCSD in not producing the text messages was willful. The 

answer would appear to be yes.

CCSD claimed at the hearing that Jara had no responsive texts on his personal phone. (see Transcripts page 14) 

Because a text message which was responsive was produced by CCSD a week after the hearing (see Exhibit 6 pages 

12-13) pursuant to the FOIA Request there are only two possibilities. The first is that CCSD willfully 

. The second is that Jara deleted the messages on his phone which were 

responsive to the subpoena and they could therefore not be produced. In either case a rebuttable presumption that the 

evidence would be adverse is appropriate.

Under the first scenario, CCSD willfully withholding the text messages, the willful nature of the act is clear. 

CCSD willfully failed to disclose evidence it had been ordered to and then misrepresented the existence of that 

evidence to the EMRB. This would certainly give rise to a rebuttable presumption that the text messages on J

This is the more likely of the scenarios, 

as CCSD did not ever state that Jara had deleted the messages on his phone. There would be no reason for CCSD to 

texts.

Under the second scenario, CCSD could not produce the texts because Jara deleted the messages. If this were 

Teamsters n order to create a rebuttable 

presumption Jara would have had to have destroyed the text messages with the intent to harm another party. (see 

was the result of Jara deleting The Court in Bass-
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Davis

As Superintendent of CCSD, Jara had multiple duties to retain the text messages. As of August 12, 2023, the 

date that the one message that CCEA has been able to obtain was created (see Exhibit 6 pages 12-13) the present 

case had already been filed. A party has a duty to preserve evidence "which it knows or reasonably should know is 

relevant," Bass-Davis, 122 Nev. at 450 n.19, 134 P.3d at 108 n.19, to litigation that is pending or reasonably 

foreseeable, Micron Tech., Inc. v. Rambus Inc., 645 F.3d 1311, 1328 (Fed. Cir. 2011) at 1320. Jara knew that the 

present case had commenced, would have known that the present case involved bargaining between CCSD and the 

Teamsters 14, and should have known that records related to that topic would need to be preserved. 

Even if Jara was unaware of a duty to preserve records for litigation, Jara would have been under an obligation 

to preserve records related to CCSD under public records retention statutes. Under NRS 239 records of 

governmental entities are subject to inspection by the public and therefore must be preserved. NRS 386.010(2) states 

that county school districts are political subdivisions of the state of Nevada and NRS 239.005(5) defines 

governmental entities which are subject to the public records requirements as including political subdivisions of the 

State.

Under Local Government Records Retention Schedules, which CCSD is subject to pursuant to NRS 239,

Executive Correspondence and Union Contracts, which includes correspondence related to union contracts, are both 

subject to retention. The text messages from Horvath to Jara and Goudie would have been subject to both categories.

Executive Correspondence are Records not duplicated elsewhere that contain executive level correspondence 

(emails, social media, letters, memos, etc...) documenting the entities functions, pattern of action, policies and 

achievements. Correspondence may pertain to but is not limited to budgeting and financial, decisions, official 

positions, planning, directing, policy and rulemaking, prominent; celebrated and/or noteworthy achievements, 

formal anno and are to be retained permanently.2 Jara is the Superintendent of 

CCSD and texts to or from him related to the ESEA contract ratification would fall under this category.

2 https://nsla.nv.gov/ld.php?content_id=60238524 (pages 302)
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Union Contract union contracts and amendments, tentative agreements, research background 

and are to be retained for six years 

after the contract is renewed.3 The text message was certainly about the ESEA contract ratification and would 

therefore fall under this category.

In either case, Jara had a duty to preserve the text messages, and as Superintendent of CCSD, would know of 

, NRS 239.001(4)

states that the use of private entities in the provision of public services must not deprive members of the public 

concerned the contract between CCSD and ESEA. The text was not of a personal nature. It was about CCSD 

business.

from obtaining them, the result is the same. The EMRB should impose a rebuttable presumption that the text 

rse to CCSD had they been produced.

C. Negligent destruction of the texts would still permit an adverse inference.

Even if CCSD were to argue that the text messages were not turned over because Jara deleted them, which it 

has not argued, and even if the EMRB determined that Jara did not delete the text messages to harm CCEA, it would 

still be appropriate for the EMRB to draw an adverse inference that the text messages would be harmful to 

In Bass-Davis the Court cited Turner v. Hudson Transit Lines, Inc., 724 F. Supp. 242 (S.D.N.Y. 1989) stating 

negligent on the part of Jara as he had multiple duties to preserve the texts as discussed above.

Therefore, should CCSD argue that Jara deleted his texts, and should the EMRB determine that the deletion was 

merely negligent and not willful then an adverse inference would still be appropriate.

3 https://nsla.nv.gov/ld.php?content_id=60238524 (page 9)
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D.

bargaining with CCSD regarding working conditions for Unit 2 employees.

As discussed above a rebuttable presumption or adverse inference is appropriate in the present case due to the 

presumption or inference be that

bargained directly with Jara over conditions of work of Unit 2 employees separately from Unit 1 employees, thus 

demonstrating that Unit 2 was recognized as its own union. The text messages between Goudie and Horvath and the 

fact that CCSD is 

records request support the imposition of this presumption or inference.

Exhibit 5 contains extensive conversation related to bargaining between Goudie and Horvath and one section in 

particular support the presumption or inference sought by CCEA. Starting on page 9 and going into page 10 of 

Exhibit 5, Goudie and Horvath have a conversation regarding the reclassification of custodians being approved 

through a separate MOA. The custodians are members of Unit 2, which is the group of support employees 

represented by Teamsters 14. This is clear evidence that Horvath was bargaining separate agreements with CCSD 

regarding the pay of Unit 2 employees. From this text conversation a presumption or inference could be made that 

similar or even more adverse text communications were occurring between Jara and members of Teamsters 14.

As the present matter was about whether or not CCSD had de facto recognized Teamsters 14 as a new 

bargaining unit, and as there is evidence that Teamsters 14 was texting regarding separate agreements for the Unit 2 

employees that they were the representati

should impose the requested presumption or make the requested inference.

V. CONCLUSION

The evidence shows that CCSD willfully failed to comply with multiple orders of the EMRB and then 

misrepresented the facts when asked about its compliance. non-compliance was regarding the production of 

evidence which was central to the case before the 

ability to present its case. Text messages between Goudie and Horvath show that Teamsters were bargaining 

separate MOAs for Unit 2 employees making the requested presumption or inference logical as there is no other 
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reason for CCSD to continually refuse production of the text messages and refuse to explain the reason for the 

failure to produce.

CCEA respectfully asks that the EMRB to remedy this situation in the only way equitable, which is to impose a 

that Teamsters 14 and CCSD were bargaining separate agreements regarding the conditions of employment of Unit 

2 employees. 

Dated this 21st day of November, 2023

Clark County Education Association

/s/ Steve Sorensen ______
Steve Sorensen, Nevada Bar No. 15472
General Counsel
Clark County Education Association
4230 McLeod Drive
Las Vegas, NV 89121
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CERTIFICATE OF MAILING

I hereby certify that on the 21st day of November, 2023, I deposited an electronically sent and correct copy of the 
forgoing MOTION FOR SANCTIONS via email, addressed as follows:

Crystal Herrera, Esq. Frank Flaherty, Esq.
CLARK COUNTY SCHOOL DISTRICT DYER LAWRENCE, LLP
OFFICE OF THE GENERAL COUNSEL FFlaherty@dyerlawrence.com
herrec4@nv.ccsd.net

Attorney for the Respondent Attorney for Intervenor

/s/ Alex Shelton ______
An employee of CCEA
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STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT 

RELATIONS BOARD

CLARK COUNTY EDUCATION ASSOCIATION, 

   Complainant,  
v.

CLARK COUNTY SCHOOL DISTRICT, 

   Respondent. 

and

EDUCATION SUPPORT EMPLOYEES 
ASSOCIATION,  

   Intervenor. 

 Case No. 2023-009 
 
 
 

SUBPOENA DUCES TECUM

 

THE STATE OF NEVADA SENDS GREETINGS TO: 

Dr. Jesus Jara 
5100 W. Sahara Ave 
Las Vegas, NV 89146 

 

WE COMMAND YOU to set aside all business and personal excuses in order to attend and 

appear before the Government Employee-Management Relations Board on the 17th day of October 

2023, at the hour of 8:15 a.m. at the Tahoe Conference Room, Fourth Floor, Nevada State Business 

Center, 3300 W. Sahara Avenue, Las Vegas, NV 89102 to then and there testify in the above captioned 

matter.  This subpoena shall continue in full force and effect until such time as your appearance is no 

longer required.  

YOU ARE FURTHER ORDERED to produce and deliver to CCEA, 4230 McLeod Drive, Las 

Vegas, NV 89121, by Tuesday, October 10, 2023, the following books, documents, or tangible things 

set forth below that are in your possession, custody, or control.  All documents shall be produced as 

they are kept in the usual course of business or shall be organized and labeled to correspond with the 

categories listed: 

. . . 

. . . 
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All written communications, including emails, texts, and memorandums to, 
from, or copied to Teamsters Local 14 including Fred Horvath, Johnny 
Ortega, Mark Peter, Grant Davis, Eymhy Gateley, Travis Nelson, Jay 
Randazzo, Jason Gateley, Carolina Ospina, Debra Ledon, Christi Springer, 
and Val Thomason from Superintendent Jesus Jara and from January 1, 
2023 to the present. 

        

Failure to comply and/or attend shall subject you to punishment for contempt as provided in the 

Nevada Revised Statutes.  

Dated this 28th day of September 2023. 
 
 GOVERNMENT EMPLOYEE- 
 MANAGEMENT RELATIONS BOARD 
 
  

By:             
      BRENT ECKERSLEY, ESQ., Chair





 
 
OFFICE OF THE GENERAL COUNSEL
5100 West Sahara Avenue * Las Vegas, Nevada 89146 * Telephone (702) 799-5373 * Fax (702) 799-5505 CLARK COUNTY

October 9, 2023 

SCHOOL DISTRICT

BOARD OF SCHOOL TRUSTEES 

 Evelyn Garcia Morales, President 
Lola Brooks, Vice President 
Irene Bustamante Adams, Clark 
Linda P. Cavazos, Member 
Lisa Guzman, Member 
Katie Williams, Member 
Brenda Zamora, Member 

Jesus F. Jara Ed.D., Superintendent 

VIA EMAIL
Steve Sorensen
General Counsel
Clark County Education Association 
ssorensen@ccea-nv.org 

Re:   EMRB Case No. 2023-009 
Subpoena Duces Tecum

Dear Mr. Sorensen: 

Please accept this correspondence as a formal objection to the subpoena duces tecum issued to Dr. Jesus 
Jara.  The subpoena improperly requests the following records be produced by Dr. Jara: 

All written communications, including emails, texts, and memorandums, to, from, or 
copied to Teamster Local 14 including Fred Horvath, Johnny Ortega, Mark Peter, Grant 
Davis, Eymhy Gateley, Travis Nelson, Jay Randazzo, Jason Gateley, Carolina Ospina, 
Debra Ledon, Christi Springer and Val Thomason from Superintendent Jesus Jara and from 
January 1, 2023 to the present.  

The records sought are within the custody and control of the Clark County School District, not Dr. Jara.  
Accordingly, no documents will be produced in response to the subpoena.        

Notwithstanding the above, it is my understanding that CCEA has submitted a public records request 
to CCSD for the same records and that records will be produced in response to said request.  

Should you wish to discuss this matter, you may contact me at (702) 799-5373.   

Sincerely,

Crystal Herrera
Senior Assistant General Counsel 
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STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT 

RELATIONS BOARD

CLARK COUNTY EDUCATION ASSOCIATION, 

   Complainant,  
v.

CLARK COUNTY SCHOOL DISTRICT, 

   Respondent. 

and

EDUCATION SUPPORT EMPLOYEES 
ASSOCIATION,  

   Intervenor. 

 Case No. 2023-009 
 
 
 

SUBPOENA DUCES TECUM

 

THE STATE OF NEVADA SENDS GREETINGS TO: 

Custodian of Records for Clark County School District 
Or Person Most Knowledgeable 

5100 W. Sahara Ave 
Las Vegas, NV 89146 

WE COMMAND YOU to set aside all business and personal excuses in order to attend and 

appear before the Government Employee-Management Relations Board on the 17th day of October 

2023, at the hour of 8:15 a.m. at the Tahoe Conference Room, Fourth Floor, Nevada State Business 

Center, 3300 W. Sahara Avenue, Las Vegas, NV 89102 to then and there testify in the above captioned 

matter.  This subpoena shall continue in full force and effect until such time as your appearance is no 

longer required.  

YOU ARE FURTHER ORDERED to produce and deliver to CCEA, 4230 McLeod Drive, Las 

Vegas, NV 89121, by Tuesday, October 10, 2023, the following books, documents, or tangible things 

set forth below that are in your possession, custody, or control.  All documents shall be produced as 

they are kept in the usual course of business or shall be organized and labeled to correspond with the 

categories listed: 

. . . 

. . . 
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All written communications, including emails, texts, and memorandums to, 
from, or copied to Teamsters Local 14 including Fred Horvath, Johnny 
Ortega, Mark Peter, Grant Davis, Eymhy Gateley, Travis Nelson, Jay 
Randazzo, Jason Gateley, Carolina Ospina, Debra Ledon, Christi Springer, 
and Val Thomason from Superintendent Jesus Jara and from January 1, 
2023 to the present. 

        

Failure to comply and/or attend shall subject you to punishment for contempt as provided in the 

Nevada Revised Statutes.  

Dated this 10th day of October 2023. 
 
 GOVERNMENT EMPLOYEE- 
 MANAGEMENT RELATIONS BOARD 
 
  

By:             
      BRENT ECKERSLEY, ESQ., Chair
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Steven Sorensen
Nevada Bar No: 15472
Clark County Education Association
4230 McLeod Drive
Las Vegas, NV 89121

Attorney for Complainant

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

CLARK COUNTY EDUCATION ASSOCIATION,

Complainant,

vs.

CLARK COUNTY SCHOOL DISTRICT,

Respondent, and

EDUCATION SUPPORT EMPLOYEES 
ASSOCIATION

Intervenor.

Case No.: 2023-009

CCEA S REPLY TO ESEA S OPPOSITION TO 
CCEA S MOTION FOR SANCTIONS

AND

CCEA S REPLY TO CLARK COUNTY SCHOOL 
DISTRICT S OPPOSITION TO MOTION FOR 
SANCTIONS

COMES NOW Complainant, CCEA doing business as Clark County 

pursuant to NAC 288.240, submits the following Reply to Education Support Employees Association s ( ESEA )

Opposition to CCEA s Motion for Sanctions and Reply to Clark County School District s ( CCSD ) Opposition to 

Motion for Sanctions. This Reply is based on the papers and pleadings on file herein, the attached Memorandum of 

Points and Authorities, and any oral arguments permitted at the time of hearing on this matter.

I. ARGUMENT

A. The Requested Sanctions Do Not Harm ESEA

ESEA claims that they would be harmed if the requested sanctions were granted because it could result in 

CCSD being prohibited from negotiating with Teamsters 14 and that somehow CCSD being able to negotiate with 

the Teamsters 14 is important for the effective union representation of CCSD support staff employees ensur[ing] 

that that the most number of members have the ability to join a union. It also ensures that we are able to focus on 
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the [core] functions of a union, negotiating good contracts and representing our members. ESEA Opposition 2:15-

23

This argument ignores the fact that the Agreement between ESEA and Teamsters 14 actually does not allow 

ESEA to represent support staff in Unit 2 (Joint Exhibit 5, paragraph 6) and does not allow support staff in Unit 2 to 

join ESEA (Joint Exhibit 5, paragraph 9) It is difficult to see how it would harm support staff in Unit 2 to be

permitted, once again, to join the union which is their recognized bargaining agent or to be represented by their 

recognized bargaining agent in grievances and investigatory meetings. It is also unclear how ESEA is harmed by 

having to represent all of the members of their bargaining unit or how they would be harmed by having to allow the 

members of their bargaining unit to join their union. If anything, this should be a positive for ESEA as they would 

have access to a greater number of possible members.

Further, CCEA s complaint does not ask that CCSD be prohibited from talking with Teamsters 14 as ESEA 

alleges. CCEA s complaint asks for a finding that CCSD de facto recognized Teamsters 14 as the bargaining agent 

for Unit 2. This is not inherently harmful to ESEA and would not necessarily mean that Unit 2 could no longer be 

represented by Teamsters 14. If representation by Teamsters 14 is the ideal for Unit 2 employees and ESEA, then 

CCSD could recognize Teamsters 14 in order to resolve the issue. This would bring CCSD into compliance with 

NRS 288 and leave the current representation model undisturbed.1

B. ESEA Knew or Should Have Known That CCSD Was Failing To Disclose Superintendent Jara s
Text Messages with Fred Horvath

During the hearing ESEA produced text messages from Teamsters 14 Secretary/Treasurer Fred Horvath s

( Horvath ) phone. (see ESEA Exhibit 20 and Recorder s Transcripts ( RT ) 231:11 This demonstrates that ESEA 

had access to the messages on Horvath s phone. ESEA was aware that CCEA had subpoenaed Superintendent Jesus 

Jara s ( Jara ) communications with Horvath and other individuals in Teamsters 14 as the subpoena was sent as an 

exhibit to ESEA s counsel prior to the hearing. 

Because ESEA clearly had access to Horvath s texts and would have wanted to see what would have turned up 

pursuant to the subpoena, ESEA likely would have reviewed Horvath s communications with Jara and CCSD s

1 Assuming that the breaking up of the bargaining unit met the requirements of NRS 288.
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bargaining team members prior to the hearing in the course of its own due diligence. If ESEA did in fact review the 

texts and knew that CCSD was not producing texts which were responsive to the subpoena, then ESEA cannot now 

argue that they are being unjustly harmed by an inference or a presumption. ESEA had the opportunity to correct the 

record and chose not to. If ESEA did review Horvath s texts with regards to bargaining, then ESEA allowed 

Horvath to misrepresent the contents of his communications with Jara and CFO Jason Goudie ( Goudie ) when 

Horvath stated that ESEA is included in most of those, if not all of those text messages. (see RT 94:2-8) A 

quick review of the texts attached to CCEA s Motion for Sanctions as Exhibit 6 shows that no one from ESEA is 

included in the vast majority of the texts between Horvath and CCSD.

On the other hand, if ESEA did not conduct its due diligence and review these text messages, ESEA s failure 

should not be permitted by this Board to be used as a reason for denying the sanctions requested by CCEA. Nothing 

prevented ESEA from reviewing these texts prior to the hearing and nothing prevented Horvath, ESEA s purported 

agent, from being truthful about the contents of those communications. ESEA should not be able to use its lack of 

due diligence to absolve CCSD from sanctions related to its failure to disclose evidence pursuant to a valid 

subpoena.

C. The EMRB is not Powerless When a Party s Wrongdoing is Discovered After a Hearing

ESEA seems to argue that because Bass-Davis v. Davis, 122 Nev. Adv. Op. 39 (2006) was in relation to a jury 

instruction, that this Board would be precluded from utilizing its standards in applying a sanction. Nowhere in Bass-

Davis does it state that it s application of NRS 47.250(3) may only be used with relation to jury instructions and 

nowhere in NRS 47.250(3) does it state that a rebuttable presumption may only be applied to jury instructions. This 

would be non-sensical as it would prevent any judicial body which does not utilize a jury from imposing this 

sanction. ESEA notably does not produce any citation that Bass-Davis is only applicable to jury instructions.

ESEA also does not cite any authority which would prevent the EMRB from imposing sanctions after closing 

arguments and NAC 288.373 does not contain any language placing such a restriction on the Board. Because the 

Board, as a trier of fact, would be better equipped than a jury to apply an inference to the evidentiary record after a

hearing has taken place, there is no reason that the Board should not have the authority to order such a sanction after 

closing arguments.

ESEA s argument that the timing of the sanction request should prevent the imposition of a sanction is also 

without merit. If the Board were to accept this argument then it would reward CCSD for its delay tactics in 
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producing records pursuant to the Public Records Request and for failing to produce the records pursuant to the 

EMRB s subpoena. This type of behavior should not be encouraged and the Board does not have to permit it to go 

unsanctioned as there is nothing in the NAC regarding the timing of a sanction.

D. CCEA

ESEA argues that CCEA s requested sanctions are ambiguous. While this is irrelevant because this Board may 

impose whatever sanctions it deems appropriate, it is also not accurate. CCEA s requested sanctions are perfectly 

clear. To the extent that this Board finds the request to be ambiguous, CCEA requests that it be given leave to 

provide that clarification. Denial of the Motion for Sanctions would not be appropriate when a clarification could be 

provided.

E. CCEA Carried its Burden of Proof and Justified the EMRB drawing an Adverse Inference

ESEA makes the odd argument that because CCEA only produced the records from Goudie s phone to the 

EMRB and that the messages on Goudie s phone show far more conversations between Goudie and Horvath than 

between Jara and Horvath, that CCEA has failed to show that CCSD withheld Jara s texts. What ESEA cannot 

explain is why CCSD only produced records from Goudie s phone when the Public Records Request made it clear 

that the communications on Jara s phone were also being requested, or why nothing was produced from Jara s

phone pursuant to the EMRB subpoena, despite there clearly being texts between Jara and Horvath with Goudie.

CCEA does not have access to Jara s phone to see if there were texts between him and Teamsters 14 that did 

not involve Goudie. This is the reason for the subpoena and for the public records request. To date CCSD has not 

produced a single message from Jara s phone, despite it being shown that responsive texts existed, and has provided 

no explanation for why it did not produce these records pursuant to two subpoenas and a public records request.

Because CCSD is still withholding this information, the inference is appropriate.

The fact that the wording on the subpoena and the public records request is identical except that the records 

request included Goudie explains why the records from Goudie s phone were produced for the records request and 

not for the subpoena. It does not explain why no text messages were produced in response to the subpoena. If a text 

with Jara, Goudie, and Horvath was responsive to a records request for texts that included Jara on Goudie s phone, 

then a subpoena with identical language should have produced the same text from Jara s phone.

Further, as stated in CCEA s Motion for Sanctions, the messages between Goudie and Horvath show bargaining 

and in some cases bargaining that is only for the benefit of employees in Unit 2. (see Motion for Sanctions Exhibit 6 
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pages 9 and 10 discussing a separate MOA for custodian reclassification) It is logical to presume that there are 

similar messages on Jara s phone that do not include Goudie which is why CCEA is asking for an inference or a 

presumption.

F. CCSD Has Provided No Valid Explanation As To Why Jara s Texts Were Not Available

CCSD goes on at length in their opposition as to all of the reasons that CCEA should have asked more pointed 

questions regarding record retention practices and how it has not proven that Jara destroyed his text messages. What 

CCSD does not ever state and still has not stated is the reason that CCSD did not produce any text messages from 

Jara s phone despite there being text messages that included Jara that were responsive to the subpoena. 

CCSD reiterates the argument it made in front of the EMRB that not every text message is relevant however, as 

stated in CCEA s Motion for Sanctions, when pressed by Michael Urban as to whether anything that was on his 

CCSD responded Correct (RT page 14) The question was not whether everything relevant had been produced, it 

was whether anything related to the Teamsters OR relevant had been produced. CCSD has still not given any 

explanation as to why it told the EMRB that anything related to the Teamsters had been produced when there were 

in fact text messages related to the Teamsters that were sent between Jara, Horvath, and Goudie. CCSD has provided 

no explanation for this inconsistent statement despite having had ample opportunity to do so.

If CCSD truly felt a text about contract ratification was not relevant it should have presented that text to the 

EMRB who could have then made the determination as to relevance. Here CCSD took it upon themselves to make 

that determination and then misrepresented to the EMRB what texts existed. This begs the question, what else is 

CCSD considering to not be relevant.

G. Jara Had a Duty to Preserve the Text Message and CCSD has Not Actually Stated That He 
Destroyed It.

CCSD states that CCEA has been informed that all Jara s phones have been searched and that there were no 

responsive texts, but never states why Jara s texts, which clearly existed, were not found. (see CCSD Opposition

7:24) CCSD makes multiple arguments about why Jara may not have needed to preserve the text without stating that 

he destroyed it. If the texts were deleted why doesn t CCSD just say so and let the EMRB determine whether the 

destruction was appropriate? Instead CCSD dances around the issue and gives all sorts of half answers. It is almost 

as if CCSD is trying to hide something.
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As to the merit of CCSD s preservation argument, there is none. The texts regarding ratification were clearly 

not personal and were sent on August 12, 2023. Even if Jara only had a duty to preserve these texts for 30 days they 

would have existed on August 28, 2023 when CCEA sent its Public Records Request. (see CCEA Exhibit 3 pages 3-

4)

CCSD s argument that the duty to preserve as stated by Bass-Davis is not the same duty argued by CCEA is 

also not persuasive. Bass-Davis does not state that any particular duty must be shown, just that the party had a duty 

to maintain the record. Because there was a public records request made and the record was in regards to CCSD 

business, Jara had a duty to preserve it for at least 30 days. If CCSD actually searched Jara s phone and it did not 

exist then Jara destroyed the record in violation of that duty. It is now impossible to say what else Jara destroyed,

hence the need for the presumption or inference.

H. CCSD Misstates the Board s Authority

NAC 288.373 clearly states that the Board may impose sanctions against a party who fails to comply with an 

order of the Board or to comply with any applicable provision of NAC 288 or NRS 288. Both subpoenas contained 

orders that CCSD produce text communications between Jara and Teamsters 14. (see CCEA page 1:22 of exhibits 1 

and 4 of CCEA s Motion for Sanctions YOU ARE FURTHER ORDERED .. )

CCSD relies on NRS 288.120 which states that the EMRB may ask the District Court to compel production of 

papers pursuant to a subpoena. NRS 288.120 does not state that this is the exclusive remedy available to the EMRB 

and CCEA is not asking the EMRB to compel production in its motion. With a clear order in the subpoenas which 

was violated by CCSD, sanctions are permissible and appropriate. 

II. CONCLUSION

Neither ESEA nor CCSD can show a valid reason why CCSD failed to produce text messages responsive to a 

valid subpoena when those messages clearly existed. Neither has shown, or notably even claimed, that there are not 

more messages that CCSD has failed to produce. CCSD has not even attempted to explain what happened that led to 

its failure to comply with the subpoena.

For the reasons stated above, the requested sanctions should be imposed on CCSD.
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Dated this 19th day of December, 2023

CCEA

/s/ Steve Sorensen ______
Steve Sorensen, Nevada Bar No. 15472
General Counsel
Clark County Education Association
4230 McLeod Drive
Las Vegas, NV 89121
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CERTIFICATE OF MAILING

I hereby certify that on the 19th day of December, 2023, I deposited a electronically sent and correct copy of the 
forgoing PREHEARING STATEMENT via email, addressed as follows:

Crystal Herrera, Esq. Frank Flaherty, Esq.
CLARK COUNTY SCHOOL DISTRICT DYER LAWRENCE, LLP
OFFICE OF THE GENERAL COUNSEL FFlaherty@dyerlawrence.com
herrec4@nv.ccsd.net

Attorney for the Respondent Attorney for Intervenor

/s/ Alex Shelton ______
An employee of CCEA
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